PROCEDURE FOR CREATION/
MODIFICATION OF CHARGES

85

{Sections 77(1) of the Act read with Rules 3(1) of the Companies
(Registration of Charges) Rules, 2014}
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Relevant Sections, Rules and Forms at a Glance

Particulars

Section(s), Rule(s) and
Name of e-Form(s)

The CompaniesAct, 2013

Sections 77, 78, 79, 81, 85, 87, 173 and
403

The Companies (Registration of Charges)
Rules, 2014

Rules 3, 5, 6, 7 and 10

and Fees) Rules, 2014

The Companies (Management and|Rule?24
Administration) Rules, 2014
The Companies (Registration of offices|Rules7, 8 and 12

Secretarial Standard-1 of CSI

Clauses 3, 4, 5,6, 7and 8

e-Formsto be filed

MGT-14 (board resolution)
CHG-1 (other than debentures)
CHG-9 (for debentures)

Significant Relevant Approvalsand Requirements

.

Board resolution

)
%

5

A

.

Sanction letter from the lender

)
%

5

A

Instruments creation/modification of charges

Tripartite agreement, wherever applicable

85.1 PROCEDURE WITH CHECK POINTS

S. No.

Particulars

1. Ensure that—

if an interest or lien is created on the property or assets of a company or
any of its undertakings or both as security, the company shall create a
charge within or outside India, on its property or assets or any of its
undertakings, whether tangible or otherwise, and situated in or outside
India {Section 77(1) read with section 2(16) of the Act}.




S. No.

Particulars

a copy of every instrument evidencing any creation or modification of
charge and required to be filed with the Registrar pursuant to section 77,
78 or 79 of the Act shall be verified in the following manner-

(8 where the instrument or deed relates solely to the property situated
outside India, the copy shall be verified by a certificate issued either
under the seal, if any, of the company, or under the hand of any
director or company secretary of the company or an authorised officer
of the charge holder or under the hand of some person other than the
company who is interested in the mortgage or charge;

(b) where the instrument or deed relates, whether wholly or partly, to the
property situated in India, the copy shall be verified by a certificate
issued under the hand of any director or company secretary of the
company or an authorised officer of the charge holder {Rule 3(4) of the
Companies (Registration of Charges) Rules, 2014}.

Note that—

any subsequent registration of a charge shall not prejudice any right
acquired in respect of any property before the charge is actually registered
{Third proviso to section 77(1) of the Act}.

no charge created by a company shall be taken into account by the
liquidator appointed under this Act or the Insolvency and Bankruptcy
Code, 2016, or any other creditor unless it is duly registered under section
77(1) of the Act and a certificate of registration of such charge is given by
the Registrar under section 77 (2) of the Act {Section 77(3) of the Act}.

the provisions of section 77 relating to registration of charges shall also

apply to—

(8 a company acquiring any property subject to a charge within the
meaning of that section; or

(b) any modification in the terms or conditions or the extent or operation
of any charge registered under section 77 of the Act {Section 79 of the
Act}.

if any person acquires any property or assets of a company or any of its

undertakings on which a charge is already registered according to section

77, it would be deemed that he has complete knowledge of such charge on

the said property from the date the charge is registered {Section 80 of the
Act}.

Ensure that—

public limited company and private limited company where the borrowing
amount together with the amount already borrowed is not exceeding the
aggregate of paid-up share capital, free reserves and securities premium of
the company, has duly passed a board resolution for secured borrowings
{Section 179(3)(d) of the Act} and creation of charge on the assets and
properties of the company.

public limited company and those private limited company which has
committed a default in filing of its financia statements and annual return
with the Registrar of Companies where the borrowing amount together
with the amount already borrowed is exceeding the aggregate of paid-up
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For the detailed procedure, please refer Company Law Procedures &
Compliances by Dr. Sanjeev Gupta, 2nd edn, 2021. You can buy from
your bookseller or online at www.bharatlaws.com

COMPANY LAW Procedures & Compliances (in 2 vols.)



http://www.bharatlaws.com/
http://www.bharatlaws.com/book_detail/847/COMPANY-LAW-Procedur

